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STATEMENT IN SUPPORT OF PETITION

The Cable Act governs the grant of cable franchises, inter alia, by:
1) authorizing franchising authorities to establish franchise
requirements that ensure the cable operator will satisfy local
community cable-related needs and interests; 2) granting cable
operators access to local rights-of-way; and 3) permitting franchising
authorities to impose a franchise fee capped at five percent of cable
service revenue. 47 U.S.C. §§ 541 et seq.; slip. op., 2-3. The FCC
adopted two statutory interpretations—affirmed by the panel decision—
of relevance here. It concluded that with two exceptions specified in 47
CFR §76.42: “costs of complying with build-out and customer service
requirements,” all other franchise requirements are franchise fees, and
franchising authorities must now absorb cable operator regulatory
compliance costs through reductions in franchise fees or direct
payments. That decision reverses almost 40 years of practice.

The FCC also concluded that the Cable Act’s regulation of cable
franchising precludes franchising authorities from using independent
State authority to regulate companies that use rights-of-way and do not

offer cable service, and cable operators providing non-cable services.
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While the panel rejected this analysis, Slip op. at 9-10, it nonetheless
concluded the Cable Act preempts cable franchising authorities from
doing indirectly what they may not do directly.

Petitioners seek rehearing, or in the alternative, rehearing en
banc on the first issue because the panel grounded its affirmance on the
assumption that the Cable Act “itself” imposes some obligations on
cable operators—such as mandatory build-out obligations—whereas
others are optional, thus establishing an unambiguous line between
those obligations for which a franchisor must pay and those it does not.
Slip. op., 4-6. The panel’s line rests on a finding that certain
requirements are “mandatory” that conflicts with express findings in
Alliance for Community Media v. FCC, 529 F.3d 763, 780-82 (6t Cir.
2008). The panel must also dismiss the significance of portions of the
Act which suggest Congress never intended to treat regulatory
requirements as franchise fees by inter alia, characterizing federal
statutory obligations as “practically hortatory.” Slip. op., 7. But in
Union CATYV, Inc. v. City of Sturgis, Ky., 107 F.3d 434, 442 (6t Cir.
1997), the supposedly hortatory obligations are found to be a key

element of the franchising authority’s federally mandated obligations.
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The decision, lastly, undermines the basic structure of the Cable Act,
conflicting with Alliance and other Circuit precedent by making an
operator’s duty to meet needs and interests depend on payment by the
franchising authority.

Even if rehearing en banc is not granted on the first issue, panel
rehearing should be granted because the panel decision requires
payment for franchise obligations that, under its own analysis, are not
franchise fees. However, questions regarding the relationship of
franchise obligations to franchise fees would be best addressed by
granting rehearing en banc review to the extent the panel viewed itself
as bound by 6th Cir. R. 32.1, and precluded from considering, fully,
whether franchise obligations can properly be considered an
“assessment.”

With respect to the second issue, the “direct/indirect” preemption
analysis conflicts with the Supreme Court’s rulings on preemption,
which require strict adherence to the limits of Congressional
preemption in an area historically left to State and local powers. The
panel’s decision also creates an inter-Circuit conflict with City of Dallas

v. FCC, 165 F.3d 341 (6th Cir. 1999).

10
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Given the conflicts, and the significant, nationwide impacts of the
decision, the issues raised are of exceptional importance justifying

rehearing, and rehearing en banc.

11
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ARGUMENT
I. The panel’s “in-kind” decision creates intra-circuit and

inter-circuit conflicts and at least requires panel rehearing
to consistently apply conclusions of law to the facts.

A. The panel’s decision is inconsistent with Alliance and
the D.C. Circuit.

1. The panel decision, but not the FCC, found cable
system build-out is mandatory.

The definition of a franchise fee is central to the FCC’s and panel’s
decisions. A franchise fee is “any tax, fee, or assessment of any kind
imposed by a franchising authority or other governmental entity on a
cable operator or cable subscriber,” 47 U.S.C. §542(g)(1). The FCC’s
Order found all franchise obligations count as fees because they are
“contributions,” equivalent to a tax, fee or assessment, and thus must
be deducted from the franchise fee, but created two exceptions in
addition to the statutory exceptions: customer service obligations did
not qualify as taxes, fees or assessments because they were “regulatory
standards.” Order, 58 (JA-33). And because the Cable Act requires
“the cost of the installation, construction, operation, or removal of such
facilities be borne by the cable operator or subscriber,” id., 157 (JA-32),
citing 47 U.S.C. §541(a)(2)(B), system build-out costs also were not

franchise fees, see 47 CFR. §76.42.

12
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The panel decision upheld the FCC’s conclusion, but took a
different path, incorrectly finding that the “Act makes a distinction
between obligations that the Act itself imposes and obligations that a
franchising authority may choose to include in a franchise agreement,”
Slip. op., 6. “[T]he latter are franchise fees under § 542(g),” id.,
Although no party took that position, and the FCC did not rely on
Section 541(a)(3) in its analysis of cable system build-out, the panel
concluded Section 541(a)(3) requires mandatory residential build-out
and thus the FCC was correct to create a unique exception in the
franchise fee definition that applied only to the portion of the system
used to serve homes, and not to the portion of the cable system-“the

institutional network”-used primarily to serve businesses and other

institutions.! Id.

I The panel also seemed to recognize that some requirements (including
customer service obligations), even if not mandatory are regulatory and
not “franchise fees.” Slip op., 6. Nonetheless, without discussion, it
upheld a rule that defines customer service obligations as the only
regulatory requirement that is not a franchise fee.

13
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2. Cable system build-out is not mandatory under
Sixth Circuit and D.C. Circuit precedent.

This circuit’s opinion in Alliance, 529 F.3d 780-82, affirmed a
previous FCC decision which held—in reliance on a decision of the D.C.
Circuit—that Section 541(a)(3) “manifestly” does “not mandate
universal build-out.” Section 621 First Report & Order, 22 FCC Red.
5101, 5142 [186] (2007) (citing ACLU v. FCC, 823 F.2d 1554, 1580 (D.C.
Cir. 1987)). The D.C. Circuit explained that Section 541(a)(3) requires
local authorities to “prevent redlining,” and if no discrimination based
on income “is in evidence, it 1s likewise clear that [build-out] within the
franchise area can be limited.” Id. (emphasis original). The distinction
between the “mandatory” build-out the panel presumed, and the anti-
redlining requirement is reflected in many state laws: MCL
484.3308(8) explicitly prohibits “build-out requirements,” and simply
requires providers not to discriminate within the operator’s self-defined
service area, MCL. 484.3309. Thus, the panel’s line — depending on
finding §541(a)(3) mandates build-out, rather than prohibiting
redlining, directly conflicts with the Alliance and ACLU holdings: both

cannot be valid.

14
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Even if the panel maintains its conclusion that any cable franchise
must include some build-out—no matter how small—local authorities
have wide discretion within the Act’s constraints to impose build-out
requirements that go beyond what is required to prevent redlining, and
build-out is also—by far—the greatest cost-driver of cable franchise
obligations. If the varying level of cost is an indicator of whether a
franchise requirement should be offset against the franchise fee,
excluding build-out is inconsistent with the panel’s logic. Nevertheless,
the real problem, as shown by the conflict with Alliance, is that the line
drawn by the panel is not sound, and rehearing is necessary to review
it.

B. The panel’s conclusion that the Act’s requirement to

assess costs of complying with franchise obligations is
“merely hortatory” conflicts with this circuit’s Sturgis
decision.

The panel also incorrectly rejected petitioners’ argument that the
FCC’s interpretation (and its own mandatory/discretionary line)
rendered the critical elements of the Act superfluous, including

specifically 47 U.S.C. §546(c)(1)(D), Slip. op., 7.

15
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47 U.S.C. §546 lays out a process through which franchising
authorities and courts review requests for franchise renewals.
Franchising authorities are required by federal law to identify local
cable-related needs and interests, and then, in determining whether an
operator’s proposal for renewal must be granted, must consider,
through an administrative proceeding, whether the franchise proposal
1s reasonable to satisfy the needs and interests, taking into account the
cost of satisfying them, 47 U.S.C. § 546(c)(1)(D). If the panel and the
FCC are correct, and cable operators may deduct the cost of most cable
franchise obligations from the franchise fee paid to local authorities or
require direct payment for those obligations, one must conclude
Congress created a largely superfluous and irrational Federal mandate
requiring franchising authorities to closely evaluate operator costs that
are largely, by virtue of the offset requirement, zero. The process
Congress created indicates Congress believed operators would bear
most of the costs of satisfying local needs and interests.

However, the panel rejected Petitioners argument that Section
546 indicates Congress did not intend for costs of franchise

requirements to be treated as franchise fees because it concluded

16
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Section 546(c)(1)(D) was “practically hortatory.” Slip op., 7. But this
circuit, in the leading case interpreting Section 546(c)(1)(D), found that
welghing “the identified cable needs ... against their costs” is a key
obligation under 47 U.S.C. § 546(c)(1)(D). Union CATYV, Inc. v. City of
Sturgis, Ky., 107 F.3d 434, 442 (6 Cir. 1997). Sturgis found
franchising authorities must “necessarily evaluate the relative
importance of the [cable-related] need to balance it against the cost of
providing the need,” to determine whether a proposal is reasonable
under the statute in order to protect cable operators from obligations
“they could not possibly meet.” Sturgis, 107 F.3d at 441-42. The panel’s
franchise fee approach thus depends on misapplying the renewal
obligations as defined by Sturgis, rendering critical provisions

superfluous.?

2 The panel’s two other conclusions with regard to Section 546(c)(1)(D),
Slip. op., 7, do not save it from superfluity. The panel’s point that
franchising authorities could impose a fee lower than the cap is exactly
the problem: under the panel’s interpretation, imposing a franchise fee
under 542(g) entirely subsumes Section 546(c)(1)(D). And as Sturgis
makes clear, Section 546 requires balancing of obligations and costs
with respect to the whole franchise, not the modest costs excluded from
the franchise fee. Sturgis, 107 F.3d at 441-42.

17
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Because Sturgis approved a franchise requiring free service to
schools without an offset requirement, 107 F.3d at 442-43, it is further
inconsistent with the panel’s opinion finding free service must be
deducted from the franchise fee, Slip. op., 5.

C. The panel’s categorization of requirements as

“assessments” conflicts with the basic structure of the
Act as defined in Alliance and other Circuit cases.

The mandatory/discretionary line drawn by the panel not only
rests on distinctions inconsistent with intra-Circuit precedent, it
conflicts with the basic structure of the Act, as defined by precedent in
this and other Circuits. Under the panel’s model, whether a franchise
requirement is a fee depends on whether the federal government chose
to require it. By that logic, whether a community “need” is met depends
on whether a State or locality can afford to pay for it. However, as
Alliance recognized, but the panel does not, the Act’s distinctions
between “mandatory and discretionary” requirements does not flow
from the franchise fee section, but from Congress’ decision to limit the
role of the federal government, and to

continue[ | reliance on the local franchising process as

the primary means of cable television regulation...

[T]he regulatory guidelines incorporated into Title VI
aimed to “both...reliev[e] the cable industry from

18
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unnecessary, burdensome regulation and ...ensur[e]

that cable systems remain responsive to the needs of

the public....”

By delegating this task [of establishing franchise

requirements] to LFAs, the 1984 Act effectively

“preserve[d] the role of municipalities in cable

regulation.” (cleaned up).

Alliance, 529 F.3d 767-68; accord ACLU, 823 F.2d at 1559,
Dallas, 165 F.3d at 345; City of New York v. F.C.C., 814 F.2d 720, 723
(D.C. Cir. 1987), aff'd, 486 U.S. 57 (1988). The panel’s “pay-to-play”
model 1s inconsistent with this structure, and with assuring that “cable
systems are responsive to the needs and interests of the local
community.” 47 U.S.C. §521(2).

The panel erred in finding the Act unambiguously mandates
treating non-mandatory requirements as “assessments” and thus,
franchise fees. Black’s Law Dictionary (2019) defines assessment as
“[iJmposition of something, such as a tax or fine, according to an
established rate.” That more easily describes payments to a State or
locality, not costs that may be incurred by a regulated entity in
satisfying regulatory obligations. And that ordinary definition is

consistent with the Act’s legislative history: “In general, this section

defines as a franchise fee only monetary payments...and does not

19
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include as a ‘fee’ any franchise requirements for the provision of
services, facilities or equipment.” 1984 U.S.C.C.A.N. 4655, 4702. The
history may not be dispositive, but in the absence of any sound basis for
the mandatory/discretionary distinction, it calls into question the
panel’s application of the franchise fee provision. Indeed, strange
results flow from the panel’s decision:

e The panel recognizes that the Act mandates that operators
bear the cost of building-out, maintaining and operating the
cable system, slip op. 5-6, but nonetheless finds that
Congress intended franchising authorities to pay the
marginal cost of building the portion of the cable system
used to serve business and institutions (defined at 47 U.S.C.
§531(f) as the “institutional network™). There is no basis for
finding that some portions of the cable system must be paid
for, particularly as institutional networks are highly
profitable.?

e Similarly, the panel finds that localities are required to pay

3 The panel thus finds that Congress intended for franchising
authorities to absorb the costs of private infrastructure that forms a
core business input. That is hiding an elephant in a mousehole.
Comcast earned $2.17 billion from business services in the 15t quarter
2021, https://www.crn.com/news/networking/comcast-cable-business-
segments-ride-high-on-record-breaking-internet-wireless-
revenues?itc=refresh.

If the panel intended to distinguish the cost of building the institutional
network generally, from any portion built to provide capacity for
government or educational use under 47 U.S.C. §531(b), its decision is
still error. There is no basis for piece-parting the system, and in any

case, such construction costs would be PEG capital costs, expressly not
franchise fees, 47 U.S.C. §542(g)(2)(C).

20
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the cost of maintaining the portion of the system used to
transport PEG programming; and that providing PEG
capacity on the system (if not a capital cost) is a franchise
fee. The Act does not make the operator’s obligation to bear
system costs dependent on what is being carried.

e While recognizing that requirements like “customer service
requirements” are not franchise fees at all, slip op. at 6, the
panel upholds an FCC rule that would treat as franchise fees
privacy requirements, 47 U.S.C. §551; equal employment
requirements, 47 U.S.C. §554; and required discounts for
senior citizens and the disabled, 47 U.S.C. §543(e).

At the least, requirements associated with the cable system itself
cannot be fees, and are not “in kind.” The fee analysis at most, would
reach impositions requiring an operator to provide something, separate
from the system, to the franchising authority: PEG studio operating
costs, for example. The panel’s decision thus provides no sensible
foundational principle, consistent with precedent, for distinguishing
items that count as franchise fees and those that do not; it does not fully
grapple with what requirements are simply regulatory obligations, and
which are properly treated as “assessments.”

En banc review 1is therefore appropriate and will permit full
review of the relationship between franchise fee provisions and

regulatory requirements established consistent with the Act. Under 6th

Cir. R. 32.1, the panel may have felt confined by its determination in

21
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Montgomery County v. FCC, 863 F.3d 485, 491 (6t Cir. 2017), that an
assessment “could include noncash exactions.”

D. Ifrehearing en banc is not granted, panel rehearing is
needed to correctly apply the panel’s ruling.

If rehearing en banc is not granted, panel rehearing should be
granted to review the conflicts between its holdings that operators must
bear the cost of cable system construction, maintenance and operation;
and its decision to uphold the limited exclusions in 47 CFR §76.42,
despite recognition that many requirements are not franchise fees,
supra, 20-21."

II. The panel’s “mixed use” preemption analysis conflicts with

Supreme Court and Circuit precedent.

The panel correctly concluded that the FCC’s codified rule
addressing preemption (the Mixed-Use Rule, 47 CFR §76.43) does not
follow from the Act; that Congress “went out of its way” to make clear
federal law is “not ... the fountainhead of all franchisor regulatory
authority”; and the Act itself “nowhere states or implies that
franchisors (including States and localities acting pursuant to State
authority) may regulate cable operators only as expressly permitted in

the Act. Slip. op., 10-11. But having concluded correctly that the

22
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relevant question is “not whether the Act...authorized a franchisor’s
action;” but “simply one of preemption,” i.e., whether state or local
action 1s inconsistent with a specific provision of the Act, id., the panel
then concluded that states and localities may not use “other sources of
authority to accomplish indirectly what franchising authorities are
prohibited from doing directly.” Slip. op., 11 (quoting Order, 481 (JA-
47)).

While the direct/indirect test may be soundly applied in many
contexts, preemption analysis is not one of them. Rehearing should be
granted to ensure proper application of Supreme Court precedent not
only with respect to the fees that are the focus of the panel’s decision,
but also in cases where other state and local ordinances would fall
pursuant to the panel’s affirmance of the FCC’s analysis.

A. Supreme Court precedent requires preemption to be
narrowly construed.

The Supreme Court has repeatedly explained, “all pre-emption
cases, and particularly in those in which Congress has legislated in a
field which the States have traditionally occupied...start with the
assumption that the historic police powers of the States were not to be

superseded” by federal legislation “unless that [is] the clear and

23



Case: 19-4162 Document: 114  Filed: 07/12/2021 Page: 24

manifest purpose of Congress.” Medtronic, Inc. v. Lohr, 518 U.S. 470,
485 (1996) (citing Rice v. Santa Fe Elevator, 331 U.S. 218 (1947));
Wimbush v. Wyeth, 619 F.3d 632, 642 (6th Cir. 2010).

It 1s particularly appropriate to read preemption clauses narrowly,
and not to imply a broader preemptive scope when Congress itself
preserves state and local authority, as it did here, inter alia, with
respect to the authority to regulate non-cable services at 47 U.S.C.
§541(d)(2) and in 47 U.S.C. §556(a), see Virginia Uranium, Inc. v.
Warren, 139 S.Ct. 1894, 1902 (2019) (no implied preemption where
state and local authority preserved); Columbus v. Ours Garages and
Wrecker Service, Inc., 536 U.S. 424, 426 (2002) (narrow approach
required); Oneok, Inc. v. Learjet, Inc., 575 U.S. 373, 385 (2015) (where
federal legislation is “drawn with meticulous regard for the continued
exercise of state power” a court must “proceed cautiously, finding pre-
emption only where detailed examination convinces us that a matter
falls within the pre-empted field.”); Solid Waste Agency of Northern
Cook Cty. v. Army Corps of Engineers, 531 U.S. 159, 172 (2001) (no

preemption over land use where Congress intended to preserve local
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authority). The panel did not adhere to, or even mention, this
precedent or conduct the required preemption analysis.

Instead, the panel acknowledged the express preemption imposed
by Congress in the Cable Act was very narrow: Congress prohibited
franchising authorities from imposing obligations “as a condition of
obtaining a [cable] franchise.....” Slip. op., 16 (emphasis added). It
should necessarily have followed that obligations imposed under
different authority were not preempted — even if one might argue that
exercise of that authority could be characterized as allowing a State or
locality to accomplish “indirectly” what could not be accomplished
directly. Wyeth v. Levine, 555 U.S. 555, 565, n.3 (2009)(presumption
against preemption applies to implied preemption).

B. The decision conflicts with Circuit decisions.

Caution in preemption was particularly appropriate here, where,
as the Second Circuit concluded, it seems likely that Congress selected
the phrasing of the pre-emption clauses with great precision, New York,
supra. The panel’s broad “direct/indirect” brush conflicts with the
Second Circuit analysis.

Likewise, although the panel, at slip. op, 10, acknowledged Dallas,
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the panel’s holding, that franchising authorities may not use “other

governmental entities or other sources of authority to accomplish

indirectly what franchising authorities are prohibited from doing
directly.” Slip. op, 17 (quoting Order, 981 (JA-47)) cannot be squared
with Dallas. Dallas involves Cable Act provisions stating that “open
video systems” are subject to Title VI franchising and regulatory
requirements of the Cable Act “only as provided in this title,” 47 U.S.C.
§571(a)(3)(B). The Act’s franchise requirement did not apply to open
video systems, so the FCC concluded that states and localities were
prohibited from requiring open video systems to obtain franchises. The
Fifth Circuit reversed, accurately considering the role of federal
preemption in the Cable Act, and concluding that the Act’s savings
clauses protected state and local authority to use their independent
powers to regulate a provider outside of the Cable Act, Dallas, 165 F.3d
at 347.

C. The panel’s discussion of the Eugene fee illustrates
the problem with its preemption approach.

The panel’s conclusion that the Eugene fee (and the decision of the
Oregon Supreme Court upholding it) are invalid illustrates the

significance of its departure from standard preemption analysis, and
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the importance of granting this Petition. As in Dallas, the Eugene fee
was established pursuant to independent, state-granted authority, and
not as a condition of granting a cable franchise. The panel properly
recognized that Eugene’s fee on non-cable services does not violate the
franchise fee provision of the Cable Act, slip op. 15, but nonetheless
found that Eugene was doing indirectly what it could not do directly by
virtue of two sections. It noted 47 U.S.C. §541(a)(2) authorizes “the
construction of a cable system over public rights-of-way, and through
easements.” It then found that a fee on non-cable services tied to use of
the rights-of-way 1is precluded by 47 U.S.C. §544(b)(1), because that
section prevents a franchising authority, in a request for proposals for a
cable system, from establishing “requirements for video programming
or other information services.” Even assuming all that is placed in the
right-of-way 1s a cable system subject to Title VI,# §541 says nothing
about what may be charged for the rights granted. And §544(b)(1) 1s
limited to the content of requests for proposals, and only limits service

requirements; it says nothing about fees or taxes for right-of-way use or

4 Highly unlikely, as the panel concludes (slip op. 11, n.1) that whether
a facility is a cable system depends on the service provided at a given
time.
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otherwise. The panel’s analysis is improperly based on preemption by
1implication, rather than any clear inconsistency. Motor Vehicles
Manufacturers Assn. v. Abrams, 899 F.2d 1315, 1319 (2d Cir.1990).

Allowing the Eugene fee does not double-charge for the same
rights; the fee that may be charged to an operator is a combination of
the 5% cable franchise fee and fees that may be imposed in addition to
that fee. Allowing a combination of charges ensures all right-of-way
users in the same lines of business pay similar fees; none gain an
advantage by holding a cable franchise. That result is consistent with
Congressional intent, as shown by 47 U.S.C. §253(c) and 47 U.S.C.
§541(d)(2), and under traditional preemption analysis, that should have
resulted in upholding the Eugene fee.

CONCLUSION
This Petition for rehearing and rehearing en banc should be

granted.
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OPINION

KETHLEDGE, Circuit Judge. Over the past 15 years, the Federal Communications
Commission has published a series of written orders that, together with Title VI of the
Communications Act (“the Act”), 47 U.S.C. § 521 et seq., set forth rules by which state and local
governments may regulate cable providers. Numerous local governments have petitioned for
review of the FCC’s most recent order, arguing that the FCC misinterpreted the Act. We grant

the petitions in part and deny them in part.
l.

Our opinion in Alliance for Community Media v. F.C.C., 529 F.3d 763 (6th Cir. 2008),
sets forth the relevant history of the Communications Act and cable regulation generally. In
brief, a cable operator may provide cable services only if a franchising authority—usually a local
body, but sometimes a unit of state government—grants the operator a franchise to do so. See
47 U.S.C. 88522(9), 541(b)(1). In exchange for a cable franchise, franchising authorities often
require (among other things) that cable operators pay fees, provide free cable service for public
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buildings, and set aside channel capacity for “public, educational, and governmental [referred to
in the industry as ‘PEG’] use[.]” See, e.g., id. 88 541(a)(4), 542(a). Some of those requirements
count as “franchise fees,” which the Act limits to five percent of a cable operator’s gross
revenues for cable services for any 12-month period. See id. 8 542(b). The costs of franchise

fees, of course, are passed on to cable subscribers. See id. § 542(c), (e).

In 2007, the FCC issued an order (the “First Order”) in which it read narrowly one of five
exceptions to the Act’s definition of franchise fee. The First Order also announced the FCC’s
“mixed-use rule,” under which franchisors could not regulate the non-cable services of cable
operators who were “common carriers” under Title II of the Act. Various franchising authorities

challenged that order, but we denied their petition. See Alliance, 529 F.3d at 775-87.

The FCC later issued another order (the “Second Order”), in which the FCC interpreted
the term “franchise fee” to include all noncash (or “in kind”) exactions required by a franchise
agreement, with the exception of exactions falling within a statutory exception to the Act’s
definition of franchise fee. Historically some of those exactions were unrelated to cable services,
such as a demand by St. Louis that a cable operator contribute 20 percent of its stock to the city.
Other exactions were cable-related, such as requirements for free cable service to
public buildings. Under the Second Order, the value of those exactions counted toward the
franchise-fee cap. See Implementation of Section 621(a)(1) of the Cable Communications Policy
Act, 22 FCC Rcd. 19633 (Nov. 6, 2007). The Second Order also extended the “mixed-use rule”

to “incumbent” cable operators, who for the most part were not common carriers under Title II.

Again various franchising authorities petitioned for review of the FCC’s conclusions.
We agreed with the FCC that the term “‘franchise fee’ as defined by 8 542(g)(1) can include
noncash exactions.” Montgomery County. v. F.C.C., 863 F.3d 485, 491 (6th Cir. 2017). But we
held that the FCC had not explained why, under the Act, every cable-related noncash exaction
counted as a franchise fee. We likewise held that the FCC had not offered a statutory basis for
its application of the mixed-use rule to incumbent cable operators. We therefore vacated those
determinations and directed the FCC to set forth a statutory basis for them. Id. at 492-93.
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The FCC did that in its Third Order, which it entered in 2019. See 84 Fed. Reg.
44,725-01 (Aug. 27, 2019). In that Order, the FCC analyzed various sections of the Act, and
concluded that most—though not all—cable-related noncash exactions are franchise fees. See id.
1 8. The FCC likewise explained its reasoning as to why the Act does not allow franchising
authorities to regulate the non-cable services of cable operators who are not common carriers.
See id. 11 64-70, 73-77. Finally, the FCC extended its rulings to state (rather than just local)
franchising authorities, reasoning that the Act makes no distinction between them. See id. { 114.

Various franchising authorities petitioned for review of the Third Order in various circuit
courts, which in turn transferred those petitions to this circuit. The petitioners moved for a stay
of the Third Order during the pendency of this appeal, which we denied. We now adjudicate the

petitions themselves.
.

The petitioners challenge the Third Order on multiple grounds. In most of those
challenges, the petitioners argue that the FCC interpreted the relevant statutory provisions
incorrectly; in others, the petitioners argue that the orders were entered in violation of the
Administrative Procedure Act. As to the interpretive challenges, absent some insuperable
ambiguity, “we give effect to Congress’s answer without regard to any divergent answers offered
by the agency or anyone else.” Montgomery County, 863 F.3d at 489 (cleaned up). There is no
such ambiguity here. As for the APA challenges, we determine whether the agency rules at issue
are “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law[.]”

5U.S.C. § 706(2)(A).

Several of the petitioners’ challenges concern the FCC’s interpretation of the term
“franchise fee” as defined by 47 U.S.C. § 542(g). The first is directed at the FCC’s conclusion
that most (though not all) noncash cable-related exactions count as franchise fees subject to the

five-percent cap. Those exactions are often substantial. Prior to the FCC’s ruling, for example,
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a franchise agreement in Montgomery County, Maryland required the cable operator there to
provide “courtesy Basic and Expanded service” to an ever-growing number of public
buildings—totaling, in 2018, “898 complimentary accounts with an estimated value of $949,000
annually[.]” A franchise agreement in another locality required the cable operator to provide
free cable service to “three golf courses, an ice arena, a municipal pool, an airport, a park activity
center, a historical society and museum, a community college, and a water treatment plant.”

(The petitioners respond that, in both cases, the provision of these free services was negotiated.)

Section 542(g)(1) provides in full: “the term ‘franchise fee’ includes any tax, fee, or
assessment of any kind imposed by a franchising authority or other governmental entity on a
cable operator or cable subscriber, or both, solely because of their status as such[.]” That this
definition comprises “‘any tax, fee, or assessment of any kind[,]”” we held in Montgomery
County, “requires us to give those terms maximum breadth.” 863 F.3d at 490. Moreover, this
language makes no distinction between noncash exactions that are not cable-related (which in
Montgomery County we held can be franchise fees) and noncash exactions that are. Hence the
question here is why noncash cable-related exactions should be categorically excluded, as

Petitioners argue, from the definition of franchise fee.

In Montgomery County, we observed, the petitioners had made a serious argument as to
why noncash cable-related exactions should be excluded from that definition—namely, that
doing so “would undermine various provisions of the Act that allow or even require [franchising
authorities] to impose cable-related obligations as part of their cable franchises.” Id. at 491. In
the Third Order, however, the FCC offered a nuanced response to that argument. The Act itself
imposes (or requires that franchising authorities impose) certain cable-related obligations upon
cable operators. For example, 8 541(a)(3) provides that “a franchising authority shall assure that
access to cable service is not denied to any group of potential residential cable subscribers
because of the income of the residents of the local area in which such group resides” (emphasis
added)—a mandate, as we noted in Montgomery County, “that often brings with it expensive
‘build-out’ obligations for cable operators.” 863 F.3d at 491. Section 541(a)(2)—which
provides that “[a]ny franchise shall be construed to authorize the construction of a cable system

over public rights-of-way, and through easements”—likewise makes clear that those costs of
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construction shall “be borne by the cable operator” (or by its subscribers). And 8 552(b)
provides that “[tlhe Commission shall . .. establish standards by which cable operators may
fulfill their customer service requirements.” (In our view those standards are not a “tax, fee, or
assessment” in the first place, and hence fall outside the franchise-fee definition altogether.) The
Act itself, rather than a franchise agreement, imposes these obligations on cable operators. The
FCC therefore concluded that network “build-out costs” and costs related to FCC-imposed
“customer service requirements”—along with PEG “capital costs[,]” which the Act expressly
excludes from the franchise fee definition, see id. § 542(g)(2)(C)—are not franchise fees. Hence
they do not count toward the five-percent cap. See Third Order { 38-40, 57-58.

But other noncash cable-related exactions are not mandated by the Act. For example,
8 531(b) provides that “[a] franchising authority may in its request for proposals require as part
of a franchise . . . that channel capacity be designated for [PEG] use[.]” (Emphasis added.) That
same subsection likewise provides that a franchising authority “may require” that
“channel capacity on institutional networks”—or “I-Nets,” which provide various services to
non-residential subscribers, see id. § 531(f)—“be designated for educational or governmental
use.” Relatedly, § 541(b)(3)(D) provides that a franchising authority “may” require a cable
operator to provide “institutional networks” as a condition of a cable franchise. And nobody
disputes that a franchising authority may—»but need not—require the cable operator to provide
free cable service to government or other public buildings. But whether to require any of these
things—or to require free service to a handful of buildings, or 898—is up to the franchising

authority.

Thus, the Act makes a distinction between obligations that the Act itself imposes and
obligations that a franchising authority may choose to include in a franchise agreement as a
matter of negotiating discretion. Only the latter count as franchise fees. We therefore agree with
the FCC that, under the statutory text and structure, noncash (or “in-kind”) cable-related
obligations mandated by the Act are not franchise fees. But noncash cable-related exactions
(including I-Net exactions) that the Act merely permits a franchising authority to impose are

franchise fees under 8 542(g) and thus count toward the five-percent cap.
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Petitioners’ remaining arguments on this point are insubstantial. Petitioners invoke
8 542(c), which allows cable operators to identify as separate line items on subscriber bills “the
amount of the total bill assessed as a franchise fee” and the amount of the bill assessed “to satisfy
any requirements imposed on the cable operator . . . to support [PEG][.]” Those separate line
items, Petitioners contend, would amount to a “deceptive billing practice” if PEG costs were
already included in the amount of the franchise fee. But PEG “capital costs” are expressly
excluded from the definition of franchise fee, see id. 8 542(g)(2)(C), which means that some
PEG costs are not franchise fees. True, there is some overlap between the two items; but
Congress could have wanted subscribers to know the amount of their bills that is attributable to
public, educational, and governmental channels as a stand-alone expense. The inference that
Petitioners seek to draw from § 542(c) is therefore weak. (For substantially the same reasons, we
reject Petitioners’ nearly identical contention with regard to § 543(b)(2)(C).) Moreover, § 542(c)
allows a cable operator to identify franchise fees and PEG costs as separate line items only to the
extent consistent with “regulations prescribed by the Commission[,]” which is protection enough

against deceptive billing practices.

Petitioners also invoke 8§ 546(c)(1)(D), which directs franchising authorities—when
reviewing a cable operator’s proposal to renew a franchise—"“to consider” whether the proposal
“is reasonable” to meet the community’s cable-related needs, “taking into account the cost of
meeting such needs and interests.” Petitioners say they would have no need to “consider” the
costs of noncash cable-related exactions if they already needed to tally up those costs as part of
the five-percent cap. As an initial matter, this provision is practically hortatory, and hence a
flimsy basis for structural inferences. Moreover, as shown above, some noncash cable-related
exactions are not franchise fees, which means this provision is not surplusage. Nor, as the
Petitioners seem to assume, is the five-percent figure a floor on the costs that local franchisors
may impose under a franchise agreement. Instead it is a ceiling, below which franchisors should
“consider” the utility of each cost they choose to impose on cable operators and (by extension)

subscribers.

We likewise reject Petitioners’ argument that the Third Order in any way contradicts

8 542(i), which provides that a federal agency may not regulate the manner in which a
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franchising authority uses funds collected as franchise fees. The Third Order does not do that: it
clarifies what counts as a franchise fee under § 542(g), and otherwise allows franchisors to use as
they wish the monies they lawfully collect. Petitioners’ interpretive arguments with respect to

noncash cable-related exactions are without merit.

Finally, we reject summarily Petitioners’ various arguments that the FCC was arbitrary
and capricious as to the manner in which it issued its determination that noncash cable-related
exactions are franchise fees. For the reasons already stated, the FCC amply explained the
statutory bases for that interpretation. Moreover, we have no authority to set aside a correct
interpretation of the statutory text in favor of the “reliance interests” invoked by Intervenor New
York City. And as far back as 2007—when the FCC issued the Second Order—the FCC
advanced largely the same interpretation of franchise fee (with respect to noncash cable-related
exactions) that it advances now. Fourteen years later, nobody can claim unfair surprise. Nor do
we see any basis for Petitioners’ complaint that the FCC disregarded public safety in the Third
Order. To the contrary, the FCC expressly addressed public safety in the Order, see Third Order
1 107, and acknowledged that PEG and I-Nets facilitate “reporting on local issues,” like public
emergencies. 1d. 17 50, 55. But the FCC properly concluded that those public-safety benefits

cannot “override” the Act’s text. 1d. § 55.

In sum, we reject Petitioners’ challenge to the FCC’s determination that noncash

cable-related exactions are franchise fees under § 542(qg).
2.

Petitioners have a point, however, as to the standard by which noncash cable-related
exactions should be assigned a monetary value for purposes of counting them toward the
five-percent cap on franchise fees. In the Third Order, the FCC provided an administrative
answer to that question but not an interpretive one. Specifically, in a single paragraph of
analysis—and without any reference to the Act’s text—the FCC said that noncash cable-related
exactions should be assigned their “market value” for purposes of the five-percent cap. The
reason, in the FCC’s view, was that the market value of these exactions “is easy to ascertain[,]”

because “operators have rate cards to set the rates that they charge customers[.]” Third Order
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161. The FCC also observed that, absent these exactions, the franchising authority “would have
no choice but to pay the market rate for services it needs from the cable operator or another

provider.” Id.

But the FCC has its payors mixed up. Franchisors do not “pay” franchise fees; cable
operators do. See 47 U.S.C. 8 542(a). A franchisor’s replacement cost is therefore beside the
point. And a cable operator does not “pay” the hypothetical profit that it would have obtained
had it sold its services to a paying customer (as opposed to providing those services gratis to a
franchisor). Nor, presumably, could a cable operator pass through to subscribers—as a
“franchise fee”—its hypothetical profit on services it provides to franchisors. See id. § 542(c),
(e). Not a word in § 542 supports the notion that franchise fees can be a source of profit for

cable operators.

Meanwhile, § 542 does refer to the “costs of the franchise fees” paid by cable operators.
Id. § 542(d). And a cable operator does, in a meaningful sense, “pay” the out-of-pocket costs it
incurs when providing noncash cable-related services pursuant to a franchise agreement. Those
costs affect the operator’s bottom line precisely as a monetary exaction would. And—as the
FCC itself made clear in its Third Order—the Act provides no reason to treat cash and noncash
exactions differently. On this point, therefore, we grant the petitions and hold that, for purposes
of §542(b), noncash cable-related exactions should be assigned a value equal to the cable

operator’s marginal cost in providing them.

Petitioners next challenge the so-called “mixed-use rule,” which concerns the extent to
which the Act bars franchising authorities from regulating non-cable services provided by cable
operators. The “rule” itself is not set forth in the Act; instead, the rule is the FCC’s synthesis of
the Act’s preemption clause and various limitations that Title VI places upon franchisors’
regulatory authority. Under the mixed-use rule, as described by the FCC, a franchising authority
may not regulate the non-cable services of a cable operator “except as expressly permitted in the
Act.” Third Order §64. And that express permission, the FCC believes, is something the Act
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almost never grants. See 47 C.F.R. 8 76.43 (“A franchising authority may not regulate the
provision of any services other than cable services offered over the cable system of a cable

operator, with the exception of channel capacity on institutional networks.”).

Petitioners argue that the mixed-use rule does not follow from the Act’s terms. To a
significant extent we agree with them: the Act nowhere states or implies that franchisors may
regulate cable operators only as “expressly permitted in the Act.” Accord City of Dallas v.
F.C.C., 165 F.3d 341, 348 (5th Cir. 1999). What the Act does say, in § 544(a), is that a
“franchising authority may not regulate the services, facilities, and equipment provided by a
cable operator except to the extent consistent with this subchapter.” (Emphasis added.) And the
Act’s preemption clause recites, not coincidentally, that “any provision of law of any State,
political subdivision, or agency thereof, or franchising authority, or any provision of any
franchise granted by such authority, which is inconsistent with this chapter shall be deemed to be
preempted and superseded.” 47 U.S.C. § 556(c) (emphasis added). (Although Petitioners
suggest otherwise, the “subchapter” referenced in § 544(a) is obviously part of the “chapter”

referenced in § 556(c).)

The relevant question as to preemption, therefore, is not whether the Act itself authorized
a franchisor’s action. Indeed, the awkward, negative formulation of § 544(a)—that the
franchisor “may not” regulate cable operators “except to the extent consistent with”
Title VI, as opposed to saying simply that franchisors “may regulate” cable operators to that
extent—suggests that Congress went out of its way not to suggest that federal law is the
fountainhead of all franchisor regulatory authority. What we know from 88 544(a) and 556(c),
rather, is that federal law circumscribes the franchisors’ authority as to cable operators. The
relevant “rules” as to the preemption of state or local actions are the rules stated in those

provisions. The FCC’s formulation, respectfully, only gets in the way.

The question presented, therefore, is simply one of preemption; and §8§ 544(a) and 556(c)
tether the preemption analysis to the terms of the Act itself. Vague references to a “bargain”
between cable operators and franchisors, Third Order { 84, are thus beside the point. Instead, the

test for preemption under those provisions is whether state or local action is “inconsistent with” a
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specific provision of the Act. “Inconsistent” means, most concisely, “incompatible.”
Am. Heritage Dictionary at 914-15 (3d ed. 1992). The Act therefore preempts actions that
violate or circumvent any of its provisions. See Verizon North, Inc. v. Strand, 309 F.3d 935, 941
(6th Cir. 2002) (affirming preemption of a state order that “completely bypasses and ignores the
detailed process for interconnection set out by Congress in the [Act]”); Verizon North, Inc. v.
Strand, 367 F.3d 577, 585 (6th Cir. 2004) (affirming preemption of a state order that “eliminates
all incentive to adhere to the federal statutory process”). Thus, on this point, we agree with the
FCC’s conclusion that “states and localities [may] not ‘end-run’ the Act’s limitations by using
other governmental entities or other sources of authority to accomplish indirectly what

franchising authorities are prohibited from doing directly.” Third Order { 81.

2.

With that framework, we turn to the preemption question here. That question itself
requires some definition. In Montgomery County, we held that “franchising authorities may
regulate Title II carriers only to the extent they provide cable services.” 863 F.3d at 492 (citing
47 U.S.C. §522(7)(C)). For practical purposes that proposition was common ground in that
case: the petitioners there, to their credit, did not dispute that, “to the extent the Title II common
carrier facility is not used to provide cable services, the facility is not a cable system.” Pet’r Br.
at 47, Montgomery County. v. F.C.C. (No. 15-3578). That proposition follows inescapably from
8 522(7)(C), which provides in relevant part that “[t]he term ‘cable system’ ...does not
include . . . a facility of a common carrier which is subject, in whole or in part, to the provisions
of [Title I1], except that such facility shall be considered a cable system . .. to the extent such

facility is used to” provide cable services.*

LWe reject the argument by certain petitioners here that § 522(7)(C) excludes from the definition of a
“cable system” only “the portion” of a common carrier’s facility that is used to provide telecommunications
services. Portland Br. at 51. The “extent” to which a facility is a “cable system” under § 522(7)(C) does not depend
on which wires are used to provide cable service; instead it “depend[s] on the service [the facility is] providing at a
given time.” MediaOne Grp., Inc. v. County of Henrico, 257 F.3d 356, 364 (4th Cir. 2001) (emphasis added).
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But in Montgomery County we remanded to the FCC the question whether the Act bars
franchisors from regulating the non-cable services of cable operators “who[] are not Title II
carriers.” 863 F.3d at 493. Here, that question is part of a concrete dispute regarding the validity
of a fee that the City of Eugene, Oregon imposes on broadband services (which the FCC
classifies as an “information service” under the Act, see 33 FCC Rcd. 311, 321 (Jan. 4, 2018))
provided by a cable operator there. Hence we answer that question to the extent it is part of that

dispute here.?

The FEugene Code states that any “operator’—cable or not—that provides
“telecommunications services” over the city’s rights-0f-way must pay “a fee in the amount of 7%
of the licensee’s gross revenues derived from telecommunications activities within the city, to
compensate the City for the use of the rights-of-way.” Eugene City Code §§ 3.410, 3.415(2).
The Eugene Code defines “telecommunication activities” to include three different kinds of
services under the Communications Act: cable services, telecommunications services, and
information services. See id. § 3.005; 47 U.S.C. § 153(24), (53).

Here, nobody disputes that, as applied to cable operators, Eugene’s seven-percent fee on
cable revenues is capped at five percent by operation of the Act’s cap on franchise fees. See
47 U.S.C. § 542(b); Eugene City Code § 3.415(4). The question, instead, is whether Eugene’s
fee on broadband services is “consistent with” Title VI as applied to a cable operator that is not a
common carrier. 47 U.S.C. § 544(a). In the Third Order, the FCC concluded that such a fee, so
applied, was inconsistent with Title VI on two grounds: first, the FCC determined, the fee is a
franchise fee that (when added to the five-percent fee on cable revenues) is imposed in violation
of the franchise-fee cap in §542(b); and second, the FCC determined, the fee amounts to
regulation of a cable operator’s provision of information services, which is proscribed by

§ 541(b). We address those determinations in turn.

2\We do not address, however, the question whether a state or local government (as opposed to a franchising
authority) may impose a fee on telecommunications services provided by cable operators. The question whether a
fee of that sort would circumvent Title VI’s limits on franchisor regulation of a cable operator’s telecommunications
services is neither fully briefed nor clearly presented on the facts here.
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(i)

Section 542(g)(1) provides: “the term ‘franchise fee’ includes any tax, fee, or assessment
of any kind imposed by a franchising authority or other governmental entity on a cable operator
or cable subscriber, or both, solely because of their status as such[.]” (Emphasis added.) Thus,
if the Eugene fee is imposed on a cable operator “solely because of [its] status” as a cable
operator, then the fee is a “franchise fee” and hence invalid under § 542(b) (assuming that the

operator has already paid a fee equal to five percent of its gross revenue from cable services).

Section 522(5) defines “cable operator” and provides in full:

the term “cable operator” means any person or group of persons (A) who provides
cable service over a cable system and directly or through one or more affiliates
owns a significant interest in such cable system, or (B) who otherwise controls or
is responsible for, through any arrangement, the management and operation of
such a cable system[.]

Of all the words in this definition, the FCC’s argument focuses relentlessly on two:
“management” and “operation.” By way of background, everyone agrees that “Congress was
well aware that ‘cable systems’ would be used to carry a variety of cable and non-cable
services.” Third Order § 88. The “management or operation of a cable system[,]” id., thus
includes the operation of a cable system to provide broadband services. Thus, in the FCC’s
view, the conduct giving rise to the imposition of Eugene’s fee—namely, an operator’s use of the
right of way to provide broadband services—falls within the 8§ 522(5) definition of “cable

2

operator.” Hence, the FCC concludes, the Eugene fee on broadband services is imposed on a

cable operator “solely because of [its] status as such.” See id. { 91.

But the FCC reads “management and operation” woefully out of context. Indeed, all the
contextual indicators cut against the FCC’s interpretation. As an initial matter, the franchise-fee
cap itself is based only on revenues from “cable services.” 47 U.S.C. § 542(b). True, Congress
can define however it wants the fees that count toward that cap. But one would normally expect
that the fees that count towards a revenue-based cap would be fees on the same kind of revenue

used to set the cap itself—here, revenue from “cable services.”
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Section 522(5)(A) bears out that expectation, given that it defines a “cable operator” to
be a person who “provides cable service over a cable system” and “owns a significant interest in
such cable system.” A fee imposed on such a cable operator “based on [its] status as such[,]”
id. § 542(g)(1), would be a fee based on the provision of “cable service over a cable system,”
id. § 522(5)(A). Thus, so far as 8 522(5)(A) is concerned, the fees that count toward the § 542(b)
cap are fees on the same revenues used to set the cap itself—namely, revenue from “cable
services.” 1d. 88 522(5)(A), 542(b). The City of Eugene’s fee on broadband services, of course,

is not such a fee.

Yet the FCC’s interpretation would yield a radically different result if a cable operator
“otherwise controls” the cable system rather than “owns” it. For the FCC overlooks a host of
words that Congress “careful[ly] cho[se]” to include in § 522(5). Third Order §89. The first is
“owns”: as noted above, if the cable operator “owns” the cable system over which it “provides
cable service[,]” the only fees that are imposed “based on [its] status as such”—and thus the only
fees that count as franchise fees under § 542(g)(1)—are fees on revenues from the operator’s
provision of “cable service[.]” 47 U.S.C. § 522(5)(A). Again, the City of Eugene’s fee on the
provision of broadband services is not such a fee. Even under the FCC’s interpretation,
therefore, Eugene’s fee on broadband services—as imposed on a cable operator that owns its
cable system, which is presumably most of them—is not a “franchise fee” that counts toward the
§ 522(b) cap.

But the same is not true, under the FCC’s interpretation, if the cable operator “otherwise
controls” the cable system. Id. 8 522(5)(B). (Emphasis added.) “[O]therwise[,]” as used in
§ 522(5)(B), plainly distinguishes control of the cable system by “own[ership]”—which is
governed by § 522(5)(A)—from control by some other “arrangement”—which is governed by
8§ 522(5)(B). And only § 522(5)(B) references an operator’s “management and operation” of a
cable system. Under the FCC’s interpretation, therefore, only under § 522(5)(B) does a person’s
“operation” of a cable system—which can include the provision of broadband services—give
rise to the person’s status as a “cable operator.” Only as to cable operators as defined under
8 522(5)(B), therefore, would the City of Eugene’s fee on broadband services be imposed on the
operator “based on [its] status as such.” 1d. 8 542(g)(1). Only as to those operators, therefore,
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would Eugene’s fee on broadband services be a “franchise fee” that counts toward the § 542(b)

cap.

The FCC’s interpretation thus leads to a distinction that makes no apparent sense:
Eugene’s fee on broadband services is a “franchise fee” as imposed on cable operators who do
not own the cable system over which they provide broadband services; but is not a “franchise
fee” as imposed on cable operators who do own the cable system over which they provide
broadband services. Not even the FCC argues otherwise—because it simply elides the

distinction between “owns” and “otherwise controls” in § 522(5).

In fact, however, the FCC’s interpretation is mistaken altogether. For the FCC also
overlooks some other words in § 522(5)—namely, “such cable system” and “such a cable
system[.]” 1d. § 522(5)(A), (B). Section 522(5)(A) refers to a cable operator “who provides
cable service over a cable system” and who “owns a significant interest in such cable system.”
“[STuch cable system[,]” as used there, refers to a particular cable system—namely, the cable
system over which the operator “provides cable service[.]” Section 522(5)(B), in turn, refers to a
cable operator who “otherwise controls ...the management and operation of such a cable
system.” “[SJuch a cable system,” as used there, refers to the same type of system described
in 8 522(5)(A)—namely, a cable system over which the operator provides cable services.
Cf. AES-Apex Employer Servs., Inc. v. Rotondo, 924 F.3d 857, 864 (6th Cir. 2019). The two
subsections therefore do not create radically different rules for operators who “own[]” a cable
system and operators who “otherwise control[]” one. Id. 8 522(5)(A), (B). Instead, read as a
whole, the two subsections ensure that both kinds of cable operators are treated the same.

What gives a person the status of a cable operator under 8 522(5), therefore, is the
person’s provision of cable services. And the City of Eugene’s fee on broadband services, by
definition, is not imposed based on the operator’s provision of cable services. The fee is
therefore not imposed “solely because” of a cable operator’s “status as such[.]” Hence the fee is
not a “franchise fee” under § 542(g)(1); the fee does not count toward the § 542(b) cap; and its

imposition is not, on that ground, “inconsistent with” Title VI. 1d. 8 556(c).
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(ii)

But the FCC also determined that the City of Eugene fee on broadband services—as
applied to a cable operator that is not a common carrier under Title 11—is inconsistent with
8 544(b)(1) and thus preempted on that ground. By way of background, as noted above,
Congress undisputedly contemplated that cable operators would use their facilities to provide
both cable and non-cable services. For example, 8 544(a) provides that “[a]ny franchising
authority may not regulate the services, facilities, and equipment provided by a cable operator
except to the extent consistent with this subchapter.” (Emphasis added.) That reference to

“services” notably is not limited to cable services.

Section 544(b)(1) in turn provides that a franchising authority, “in its request for
proposals for a franchise ... may establish requirements for facilities and equipment, but may
not . . . establish requirements for video programming or other information services|[.]” Likewise
undisputed here is that “information services,” as used in §544(b)(1), includes broadband
services. Under 8§ 544(b)(1), therefore, a franchising authority cannot require payment of an
information-services fee as a condition of obtaining a franchise under § 541(b)(1). Meanwhile,
8 541(a)(2) provides that “[a]ny franchise shall be construed to authorize the construction of a
cable system over public rights-of-way[.]” Section 541(b)(1) also makes clear, albeit by
implication, that a franchise shall be construed to allow the cable operator to operate the cable

system.

A franchising authority in the City of Eugene therefore could not, consistent with
8§ 544(b)(1), impose on a cable operator a seven-percent broadband fee as a condition for a cable
franchise. The question, then, is whether the City circumvented that limitation when it imposed

the same fee on a cable operator by means of the City’s police power.

We conclude that it did. The power of a franchisor qua franchisor, as explained above, is
the power to grant (or deny) access to public rights-of-way to construct and operate a cable
system. 47 U.S.C. 8§ 541(a)(2), (b)(1). The City (or its franchisor) exercised that power when it
granted a cable operator there a franchise under § 541(b)(1). In doing so, the City granted the

cable operator the right to use its cable system, including—as Congress plainly anticipated—the
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right to use that system to provide information services. The City also surrendered its right
to exclude the cable operator from the City’s rights-of-way. Yet the City imposes a
seven-percent “license fee” upon the same cable operator to use the same cable system on the

same “rights-of-way.” Eugene City Code § 3.415(2).

As applied to the cable operator, therefore, the City’s imposition of a “license fee” equal
to seven percent of the operator’s revenues from broadband services is merely the exercise of its
franchise power by another name. And § 544(b)(1) expressly barred the City from exercising its
franchise power to that end. See Liberty Cablevision of P.R., Inc. v. Municipality of Caguas,
417 F.3d 216, 221 (1Ist Cir. 2005) (holding that “the municipalities’ attempts to assess fees for
use of these same rights-of-way are inconsistent with the [Act] and are necessarily preempted”).
The City’s imposition of its broadband fee on the cable operator therefore circumvents “the Act’s
limitations by using other governmental entities or other sources of authority to accomplish
indirectly what franchising authorities are prohibited from doing directly.” Third Order  81.
Thus, the fee is not “consistent with” Title VI and is therefore preempted. 47 U.S.C. §§ 544(a),
556(c).

Petitioners respond that the fee is rescued by 8§ 544(b)(2)(B), which provides that a
franchisor “may enforce any requirements contained within the franchise . . . for broad categories
of video programming or other services.” But that provision refers only to provisions that a
franchisor and cable operator agree upon as part of a franchise agreement. And a fee imposed by
legislative fiat is hardly that. (Nor do we think it clear that the reference to “other services” in
8 544(b)(2)(B) includes “information services.” Although we need not decide the issue here, the
“other” in “other services” might distinguish the services referenced in § 544(b)(2)(B) from the
“information services” mentioned in § 544(b)(1).) The FCC is therefore correct that, as applied
to a cable operator that is not a common carrier, the City of Eugene’s fee on broadband services

is preempted.
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C.
We make shorter work of Petitioners’ remaining two arguments.
1.

Petitioners argue that the FCC’s extension of its determinations in the Third Order to
state (as opposed to local) franchisors was arbitrary and capricious. With respect to that
extension, the FCC reasoned that it saw “no statutory basis for distinguishing between state- and
local-level franchising actions.” Third Order § 113. Neither do we: section 544(a) provides that
“[a]ny franchising authority” may not regulate a cable operator “except to the extent consistent
with this subchapter.” (Emphasis added.) Section 556(c) likewise provides that “any provision
of law of any State, political subdivision, or agency thereof, or franchising authority, or any
provision of any franchise granted by such authority, which is inconsistent with this chapter,” is
preempted. Petitioners thus argue in essence that the FCC was bound to adopt a distinction that
Congress expressly rejected. Nor was the FCC obligated, as Petitioners suggest, to catalogue the
effect of its entirely lawful extension upon particular state laws or provisions. Petitioners’

arguments are without merit.

Finally, Petitioners seek to challenge the FCC’s determination that a cable operator may
challenge in court any request for PEG support that is “more than adequate[,]” as the term
“adequate” is used in § 541(a)(4)(B). Third Order § 49. Suffice it to say, however, that no party
has remotely presented this issue in a concrete form justiciable under Article 111. See Sierra Club
v. E.P.A., 793 F.3d 656, 662 (6th Cir. 2015); Sierra Club v. E.P.A., 292 F.3d 895, 899-900 (D.C.
Cir. 2002).

For the reasons stated above, the petitions are granted in part and denied in part.
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